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The applicants' election of bottom ash as the elected species in their 1/21/09 
response is respectfully acknowledged. It is the examiner's position that as a result of 
this election the only non-elected claims should be claims 4 and 5. The generic 
independent claims that do not identify their industrial waste product (b) component 
comprising calcium, silica, and alumina as bottom ash. However, bottom ash still reads 
on this broad generic claims and thus they were rejected. 

35 USC 102/103: 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3 and 6-19 are rejected under 35 U.S.C. 102(b) as anticipated by or, in 
the alternative, under 35 U.S.C. 103(a) as obvious over Strabala '058, Shulman '355 
B2, Bennett et al. '422, or Styron '71 1 . 

All of these references teach a cementitious composition comprising class C fly 
ash and bottom ash in amounts meeting applicants' claimed ranges thus anticipating 
applicants instant claims. The intended use as a binder or securing agent or cementing 
agent in the earth is understood since it is understood that these materials are 
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cementitious. They are listed in the claims of all prior art references the teaching of 
class C fly ash and bottom ash. Even if not anticipated, overlapping ranges of amounts 
would have been prima facie obvious to one of ordinary skill in the art. 

Strabala teaches a composition comprising class C fly ash and bottom ash (see 
claiml in col. 6 and claim 6 in col. 7). Even if not anticipated, overlapping ranges of 
amounts would have been prima facie obvious to one of ordinary skill in the art. 

Shulman '355 B2 teaches a structural composition comprising class C fly ash 
and bottom ash as set forth in examples 2 and 3 in col. 8 (last 2 paragraphs). Even if not 
anticipated, overlapping ranges of amounts would have been prima facie obvious to one 
of ordinary skill in the art. 

Bennett et al. '422 teach a composition comprising class C fly ash and bottom 
ash in claims 1-2 in cols. 9-10 thus anticipating applicants' claims. Even if not 
anticipated, overlapping ranges of amounts would have been prima facie obvious to one 
of ordinary skill in the art. The Bennett et al. composition is for a backfill in earth so it 
reads upon applicants' preamble of securing a structural element in the earth which is a 
cementitious mixture. 

Finally Styron (US Patent No. 4,624,71 1 ) has been cited of interest as it could 
have been used in a rejection of applicants' claims to the possible non-elected claims 
and its submission is noted so applicants can amend their claims accordingly if there is 
possible overlap with this prior art reference. 
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35 USC 1 12 Second Paragraph : 

Claims 1-19 are rejected under 35 U.S.C. 112, second paragraph, as failing to 
set forth the subject matter which applicant(s) regard as their invention. 

The term "In a process" in the preambles of claims 1 , 6, and 1 9 should be 
amended to —A process—. 

In the dependent claims to these process claims 1, 6, and 19, please amend so 
the dependent claims read —The process— and delete Process in the preamble. 

In claims 14 and 15, cementitious mixture should be amended to -A cementitious 
mixture--. 

In the dependent claims for claims 14-15, please make these claims state -The 
cementitious mixture- (as opposed to Cementitious mixture). 

The term "such as" is indefinite in the a) portion of claim 1 . Applicants can delete 
"such as" and replace with —including—. Of course that would mean if class C fly ash 
or cement kiln dust are found it meets limitations of the a) portion of this claim and other 
independent claims. 

The term "more granular" is vague in b) of claim 1 . What do applicants mean, 
that b) must be granular and not a powder? This is not understood and it is unclear what 
applicants wish to claim. 

The term cement kiln dust poses a problem in claim 2 and 1 because if 
cement kiln dust can be a) and b) then applicants cementitious material reads upon 
cement kiln dust alone. Is that is what applicants mean? Applicants may consider 
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deleting "cement kiln dust" from their markusch group in claim 2 to resolve this issue 
since it is already in the a) portion of claim 1 . 

The term "economizer ash" is vague and indefinite in claims 2, 6, and any other 
claim it is utilized. What is this? Is it fly ash, incinerator ash from sewage sludge or 
garbage, bottom ash as well? It is not clear in claim 2 what applicants mean by this 
term. 

Claim 4 is a problem as cement kiln dust can be thus in a) and b) and those two 
components are thus not different in claim 1 . 

Please delete the quotations around the "C" in component a) of claim 6 regarding 
class C fly ash. 

Claims 9 and 18 are vague. What do applicants mean by cement components or 
aggregate components. Do they mean any other cement or aggregate? Other 
cement/aggregate components can be admixtures or retarders or accelerators so it is 
not clear if applicants mean only free or devoid of any additional cement or aggregate. 

Delete the quotations around the C in claim 1 1 . 

The terms "or the like" are indefinite" in claims 14 and 15 or any other claim it 
may be used. Please delete these terms. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Paul Marcantoni whose telephone number is 571-272- 
1373. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Paul Marcantoni/ 

Primary Examiner, Art Unit 1793 



